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1. INTRODUCTION 


From: M. David Lepofsky, ''Towards A Purposive Approach to Freedom 
of Expression and Its Limitation," The Cambridge Lectures 1989, Les 
Editions Yvon Blais Inc., Cowanville, (Quebec). 


The topic of freedom of expression is as old as organized society itself. Yet, it retains a 
prominent air of ongoing vibrancy and controversy. Free speech issues have become increasingly 
pressing in Canada for two reasons. 


First, the Canadian Charter of Rights and Freedoms was proclaimed in force in 1982. 
Charter s. 2(b) enshrined for the first time into Canada's written constitution an explicit guarantee 
of "freedom of thought, belief, opinion and expression, including freedom of the press and other 
media of communication." This provision makes free speech part of the supreme law of Canada! 
so that any law or other government action which unreasonably inhibits these fundamental 
freedoms is now of no force or effect.” 


Second, there is among some in Canada a striking ambivalence towards the concept of a 
fundamental right of free speech. This is exemplified by a comparison of two virtually 
contemporaneous events in recent history. Salman Rushdie, the author of the novel "Satanic 
Verses," was the target of a death threat, at the instance of Iran, on account of the views he 
expressed in writing. In Canada, as elsewhere, outrage was voiced at the suggestion that a 
government could so terrorize a person because of the ideas which he or she commits to writing 
in good faith. At approximately the same time, University of Western Ontario Professor Phillipe 
Rushton was the subject of widespread and official condemnation for authoring studies which 
purported to scientifically rank certain races, including blacks whites and orientals, in order of 
their intelligence. Denunciation included calls that Rushton's tenure and his research grants be 
officially terminated. At the same time as Rushdie's right to express himself was advocated, 
Rushton's was condemned. 


The Rushdie/Rushton dilemma brings into sharp focus the question: to what extent can 
freedom of expression be justifiably limited in a free and democratic society? To answer this 
question, it is essential to evolve manageable and coherent principles which do not simply draw 
the line between permissible and prohibited speech at the point which divides speech which we 
like from speech which we do not. Line-drawing in the area of human expression is inherently 
risky, because it potentially enables courts to become society's political, social and artistic censor 
boards. Accordingly, any judicial power to delineate the scope of, and permissible limits on 
freedom of expression must be exercised sparingly, cautiously and with intense sensitivity for its 
inherent dangers. 


It is axiomatic that freedom of expression is critically important in a democratic society. 
It is by no accident that this freedom is set out in the Charter in section 2, the first Charter 
provision which enumerates constitutional rights, any more than it is pure coincidence that 


see Constitution Act 1982, s. 52(1). 
4 Ibid 


freedom of speech and press are guaranteed in the First Amendment to the U.S. Constitution, the 
first provision of the American Bill of Rights. Yet, grand proclamations of free expression's 
importance alone provide no assurance that this liberty will be adequately safeguarded. 


There is no better indication of the risk that freedom of expression can be limited too 
hastily, at the expense of both society and the individual, than by reference to the maxim which is 
mot frequently proffered to justify a restriction on that right. When specific speech restrictions 
are challenged, it is often said in their defence that free speech is not an absolute right, since you 
cannot cry fire in a crowded theatre. This defence suffers from two critical flaws. 


First, as it is commonly rendered, this is a misquotation. In the famous case of Schenck v. 
U.S.>, U.S. Supreme Court Justice Oliver Wendell Holmes did not prohibit the crying of "Fire" in 
a crowded theatre. Rather he stated that: "The most stringent protection of free speech would not 
protect a man in falsely shouting fire in a theatre and causing a panic."* There is a critical 
difference between this actual quotation on the one hand and the inaccurate form in which it is 
usually rendered, on the other. There is nothing wrong with crying "fire" in a crowded theatre, if 
there is indeed a fire there. To the contrary there is compelling reason to laud one who truthfully 
cries fire in such a situation. The misquotation of Holmes demonstrates the danger of leaping too 
quickly to the defence of a speech restriction, by sweeping within a limitation's justification both 
speech which endangers lives (which we should prohibit) and speech which saves lives (which 
we must foster). 


Second, it does not follow from the fact that freedom of expression is not an absolute 
right that any limitation on this liberty is ipso facto justified. Each limit on expressive freedom 
must be tested individually, while retaining a healthy scepticism about the restriction's necessity, 
and a cautious fear about the high stakes that are wagered when free speech is put on the table. 
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This book has been prepared as an aid for courses on freedom of expression. It is intended 
to provide the reader with an overview of many of the key free expression and press issues which 
have arisen, and are likely to arise, in Canada since the enactment of the Canadian Charter of 
Rights and Freedoms. These issues will be of compelling importance to courts which are called 
upon to interpret the Charter, to legislators who are obliged to take the Charter into account 
when voting on new bills, to government officials whose conduct can be questioned under the 
Charter, to the organized mass media which are daily involved in the information-gathering and 
dissemination business, and to members of the public, whose rights and interests are ultimately at 
stake in any free expression claims, and in any Charter s. 1 "reasonable limits" defence. 

The first chapters of these materials are intended to address the key background and 
foundations which are needed to tackle specific free speech questions. The first chapter provides 
an overview of the general principles of Charter interpretation which have been laid down by the 
courts, and which govern Charter s. 2 (b) claims, as well as all other claims under the Charter. 
The second chapter surveys the purposes which freedom of expression can serve -- purposes 


: 249 U.S. 47 (1919). 
Ibid., p. 52 (emphasis added). 


which repeatedly come into play in free speech analysis. The third chapter reviews some of the 
key features of pre-Charter Canadian law pertaining to freedom of expression. This provides a 
historical background to the Charter, and a doctrinal context within which Canadian judges 
began their exploration of Charter principles. 


The fourth chapter outlines leading cases and doctrines which have emerged under the 
U.S. Constitution's free speech and press clauses of the First Amendment. Throughout these 
materials, First Amendment jurisprudence is set out for several purposes. It provides a potential 
source for ideas and doctrines in evolving Canada's approach to a constitutional guarantee of 
freedom of expression. Second, it can provide examples of doctrinal pitfalls which Canada may 
wish to avoid. Third, it often provides illustrations of challenging fact situations, from which 
doctrinal debates can readily emerge. Finally, American constitutional jurisprudence has already 
influenced Charter interpretation to a substantial degree. Terms like "overbroad," "clear and 
present danger," and "least restrictive alternative" have all found their way into Charter 
jurisprudence in general, and section 2(b) case law in particular. It is helpful to know the source 
of these concepts, to examine their comparative meanings in the Canadian and American 
contexts, and to question to what extent their importation into Canada is a good or bad thing. 


On the basis of these introductory materials, attention turns in the fifth chapter to the 
specific content of Charter s. 2(b). That chapter reviews the Supreme Court of Canada's major 
pronouncements to date on the meaning of freedom of expression, and explores the question 
whether and when free expression challenges should proceed to the justification stage of analysis 
under s. 1. The balance of the chapters proceed to each consider specific expression issues and 
topics, ranging from pornography and hate propaganda to claims of constitutional rights of the 
public to attend court proceedings, or of civil servants to be able to speak out on current political 
topics. Some of these subjects have already secured extensive judicial attention in Canada, while 
others, while ripe for litigation, have yet to be the subject of extensive authoritative 
pronouncements by Canada's courts. 
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2. THIS CASEBOOK 


The revised edition of this casebook is largely based on the original work which was jointly 
prepared by myself, Professor Jamie Cameron of Osgoode Hall Law School, and Chris Bredt. 
While significant portions of the original contributions of Professor Cameron and Mr. Bredt are 
present in these materials, full responsibility (or blame) for revisions and additions is mine. 


3. ACKNOWLEDGEMENTS 


I wish to acknowledge my indebtedness and profound thanks for the assistance of my research 
assistant on this Seventh edition of this casebook, Mr. Daniel Carens-Nedelsky. He, along with 
those who assisted with previous editions, Jacob Weinrib, Ian Peach, Eddie Taylor and Nancy 
Park Taylor (no relation) were extremely helpful in bringing this project to completion. Any 
errors in judgment in the presentation of these materials are solely mine, not theirs. As of this 
edition, this casebook is now up to date as of mid 2015. 


Note: M. David Lepofsky is counsel with the Criminal Law Division, Ontario Ministry of the 
Attorney General. The material in this casebook has been written in his personal capacity and 
does not purport to represent the views of the Attorney General or the Ministry. 
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Notes and Questions 


1. INTRODUCTION 


This chapter provides an overview of the basic principles of Charter interpretation which 
have been enunciated by the Supreme Court of Canada. It provides a backdrop for the balance of 
the book, which reviews the application of these principles to issues pertaining to freedom of 
expression. While many of these principles may seem familiar from a course on introductory 
constitutional law, they are in fact more complex than they first seem. For example, the test for 
justifying a Charter infringement under s. 1 is continually evolving. Although the original 
formulation of the s. 1 test in the Oakes case is still repeatedly cited in judgements, subsequent 
judicial pronouncements on its application make the original Oakes formulation less clear than it 
originally seemed to be. 
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CHAPTER 3 
PRE-CHARTER CONSTITUTIONAL 
PROTECTION FOR FREEDOM OF EXPRESSION 
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1. INTRODUCTION 


The question presented in this chapter is: to what extent did Canadians enjoy constitutional 
protection for freedom of expression prior to the enactment of the Charter? This question is of 
importance for more than simply historical reasons. To understand what Charter s. 2(b) means, it 
is necessary to examine what protection existed for speech and press freedom prior to its enactment. 
It is also important to consider what Canadian courts had to say about the idea of free speech, and 
to examine what importance they attached to this value before the Charter, as a backdrop to any 
evaluation of their treatment of this right under the Charter. 


The view has been expressed on several occasions that Canadian courts have always 
treasured free speech, and acted as vigorously as their jurisdiction allowed before the Charter to 
protect expressive freedom. For example, Professor Peter Hogg has written in his book, 
Constitutional Law of Canada (2nd ed., 1985), at p. 713: 


Canadian judges have always placed a high value on freedom of expression as an element of 
parliamentary democracy and have sought to protect it with the limited tools that were at their 
disposal before the adoption of the Charter of Rights. 


As well, in its Charter ruling in R.W.D.S.U. v. Dolphin Delivery, [1986] 2 S.C.R. 573, McIntyre J. 
stated: "Prior to the adoption of the Charter, freedom of speech and expression had been 
recognized as an essential feature of Canadian parliamentary democracy. Indeed, this Court may be 
said to have given it constitutional status." This view has been repeated on a number of occasions 
in subsequent Supreme Court decisions, as will be seen throughout the materials in this book. To 
what extent are these descriptions accurate? What implications flow from this view for Charter 
analysis? 
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CHAPTER 4 
PURPOSES AND FUNCTIONS OF FREEDOM OF EXPRESSION 
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1. INTRODUCTION 


The question presented in this chapter is as follows: what purposes or functions are served 
by freedom of expression, including freedom of the press and other media of communication, as 
guaranteed by s. 2(b) of the Charter? This is the most fundamental, and perhaps the most vexing of 
the questions presented in these materials. Its resolution is central to the formulation of a coherent 
and principled approach to s. 2(b). 


As a matter of abstract principle, we tend to assume that expressive activity is intrinsically 
valuable. From that perspective, it may not seem problematic to give expressive activity a special 
immunity from regulation. However, even in advance of any effort at tackling specific free speech 
topics, the very task of identifying the purposes for this freedom plunge us into fundamental 
questions, the answers to which are neither easy nor uncontroversial. Most of us would concede 
that expressed views can be offensive, odious or harmful. When confronted with that reality, we 
are forced to reconsider the assumption that expressive activity is per se valuable. Expressive 
freedom may be valuable in the abstract; does it necessarily follow, however, that it should 
automatically be protected by the Charter? 


The Supreme Court of Canada has required a rigorous inquiry into the purposes 
served by freedom of expression. The court held in Hunter v. Southam,[1984] 2 S.C.R. 145 that the 
Charter is itself a purposive document, and that its rights are to be given a purposive interpretation. 
A purposive approach to a Charter right has twin components. First, the right must be interpreted 
in a sufficiently liberal fashion that it achieves its purposes. Second, the right should not be so 
inflated.as to overshoot its purposes (R. v. Big M Drug Mart Ltd., at 344). 
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CHAPTER 5 
THE FREE SPEECH AND PRESS 
CLAUSES OF THE U.S. CONSTITUTION 
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1. INTRODUCTION 


The purpose of this chapter is to provide an introduction to the jurisprudence under the First 
Amendment to the U.S. Constitution as it relates to the free speech and press clauses. 


The First Amendment provides as follows: 


ARTICLE I 


Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the government for a redress of 
grievances. 


Throughout these materials, First Amendment jurisprudence pertaining to specific free 
expression topics is set out. This introductory overview will assist in the reading of the chapters 
that follow, by introducing the basic doctrines which have evolved under the First Amendment, and 
the juristic vocabulary that is frequently employed. 
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CHAPTER 6 
THE SCOPE OF FREEDOM OF 
EXPRESSION UNDER THE CHARTER 


REL ER CDT9 U) CHILL O) Nipemeectessnacttencavtet- cree retpcnrestncarcesess crsttcsattrses esonctearanroressepnescussrerssrecsereccerseccrosesresnes 178 
Z. GENERAL PRINCIPLES OF FREEDOM OF EXPRESSION UNDER THE CHARTER... 179 
(aye NE OUPreme COULES FIEST ENC Ga VOUT ssrcereceteccsrett cer acrecctcsoverneacececsatteeyevarectsevoosaieremnsececssrceseore 179 
teva Ue LOCH OU VAL OI DIM DELIVETY: Lida (6 980] 2:5.0.Ry 0 1S sensepecsacestextrpmasrecersssccnotrareevecurcoscerae 179 
INGE Cra CO) UES ELC) S rreemenmmet ites emcee Reee re ome res na RDN aoe ra scact casas ossinnsaansmeeeesatseesiasncasdanenuerstedcesesoesee 182 
(b) The Supreme Court's Second Major ENGC@aVOUL ...ssssssssssssssscssesssssssssssessssssssssssssssssssessasees 184 
TEU AOUCDE CA ASCs) 1 | EO BCI zaa Or ume L care eee Meee creer ca reece Ca Soc naaasS gepemeceereraser teevstevoshonasretaeores 184 
(c) The Supreme Court's Most Comprehensive Endeavoul.....csssscssssssssssssssessssssssssssssnsecseseaes 185 
DEVO TEMUY aL Cera OCLCIIC CG (Aran) MEL OO Te Bess a 2 eeteteeectcrettrtartcccaserssscontconsesvecgnesceeteatrassceseroocosanreseenternevee 185 
PV CILESTA INCL LUGS Ul ON steeeeneee saree naeemeer tanta entre errrearttrapersrctetemtteceesrctesererrcseesrontes cosscccsecre roeresstrectersasteatevetectvecevess 195 
Reference Re Section 193 and 195.1 (1) (c) of the Criminal Code (Manitoba) (the Prostitution 
BEEP ETE TICE Me esi O elas Cn ed LIZ. caterer tne eres tena ceca pee fee MCE Seat creer shea nascnavhcetzvas suvetioreadsvasevercovtébinees 200 
3. COMPELLED SPEECH -- A PRELIMINARY INQUIRY ...scssssssssssssssssssssssssssssssssssasseeass 202 
BIG NE COMMUNICA IONS MEmVaOVIGSOII LOGS | euS, CLL OSG. crceteaccerenscsstvacsoasscovesneprteneceneceavernsecoecaasee 202 
IN ec crreR TICS Le cab LG)1) Steeeaenre tee eee ee nee OM ce otc cect tea eters ne cecrecre sorts en tarcarcusuvsonrsaccuaaueaveseacacstrrzncaevasins 204 
Lavigne v. Ontario Public Service Employee Union et al. [1991] 2 S.C.R. 211 wccessesssesseensesneeseeses 205 
PSU esos OCLUN) Ul UO) 11 Seema eee eee iene EDT RN ee erat ce TEL ears) cca cas daaanapeanedindenéeviciantsceusceneeidd PG) 
4. THE AMERICAN APPROACH TO THE PRIMA FACIE SCOPE OF FREEDOM OF 
Be TARR | ON Rreeereanteteareettaiar teteecenscntec erat cenet tevascancraatuUeerans ovenscenasacancvabaading nsdneioasaxoedonuansccesasavadveovers 213 
(A) The Categorical Exclusion of Certain Messages from the First Amendment.............. jaa AS! 
ENO PURSE VEN ECWEE GID SICH Loses 5 O03 (LOA 2) Serecessemeeasscsctsasdteahsssctrepssagacassuipodacexsvy gsiuis sospsanvncnpostaseces 213 
IN ier ENCES) GO) Gare tem ee eee ae Sia ee aed OER SS ence east cds ccstsdsnsnioseg rasan gens eovvasastesonsespentsy Sei be 
(B) The American Distinction Between Speech and COnductuuwsssssssssssssescssssessssssesasessseces 216 
CAE SCLC SAVIN a TCTT ea) PRU SMES 7 led 0s | tetcatarretes cece cccemegn etre cateecustcr= mcnesvotaceanrassrecageeesrenzusetacasoresatons 216 
ISS reLn CMC LLCS 110 LS seme mete eee neater ee at Tea Or ey cee eee ete cara iter tess cewsnus ucespnsiesdccneunt Taresceetansnees Zl, 
LOR i Scie SADE MS DANS TEN ORS STEN eR i oe De ao a i il 220 
INO OSeaMUM CICLO) Site eee ne enter Me et etn ceeds cee Pot ecascte stmt ect tastaseccece eraser aicdsvceoctetesonenstiee traxenistetasbaasieed 221 
(C) The Severity of the Burden On Expression .erccssscssssescsssssssesssessssssesssssscesessseressssssssereresscnssssareeecere Papas 
Rust, et al, v. Sullivan, Secretary of Health and Human Services; New York, et al, Supreme Court 
Othe wnitea states 1. bos Cte 59: 1991 ai rcpeemeue eee tetters, its adel eacecn SSS 223 
Ney Stea E CMU CLS G1 COLL S Meee meee Mean ene asset a cette ca cer ghee ee come at cane cones reat caeaicesnuudvanscavaresy nctasrieadsereecsane? 230 
5. FREEDOM OF EXPRESSION AND THE DEMOCRATIC/ELECTORAL PROCESS ....... 231 
TN G va COMUGG sandal | Chey ElCCCOLOL Off1CEl).| L993] (23. C. Fei) 90 ieccosenrsonenssrconvanensesnenensensemactaronecns PEM 
BU CURE: SHALT Cat DULG GEG) LESS nereeeenecec tee et mete aetna acer cee aac ata creases seassarcatesnanstercovestesroapsureixeasetsecscuarescasoneeoccaxess 239 
BICHICNS VeManiLOOd | ALLOMMEY GENEral)-|2U03| 1yd.G.Ks 0, 2U0S SCC S cecsccccenctevercecmecescsnettaretsoueosvoones 241 
1 RD TEES MG ol UA URES WITT Sacra rncete ws mates men et I 5 a os ila pp A Ro sete a 242 
INGUVERVUOMICNST Assit. O/; CONGO V, CONGUE | L994 | Sid, Re OZ 7 cececcereccecrencoyessnesneeconsconctentrassensrreputeasessed 243 
NOteSrelircl © Le SUL Onl Semmmmnmrreire emer recertitete stare te re ctieaearetaecterarctaativescutersctosiet cectooreescnssucsbovion evasion iccstocisccsseaeotore 250 
CSR VV EA sl LINGAEN AV Eo cererextr cer cnentascesscesersce catcrsoracaa/uesassecasxaasoniascesaaseansnuadocssusassusecsasopscciuesccsaceanes 254 
Wal Ker Vs brinGeseOWir sisi OMG W995 | icy. CRs A 01 cactteecacetcnseas cans tatancecseentees sosnsr elt sfadesngcaceeanieosanesensevonsrted 254 
Peer cL CECI) Ch 6 (0 bls ener ee Te ee ee ce eee ee eee nee crete seen ce ce acece Sco reensa cnnaienne o> nebabiteeoincncaednnesnscns 254 


Le 


1. INTRODUCTION 


This chapter considers how the words of s.2(b), guaranteeing "freedom of expression", should 
be interpreted as a general matter. It provides the underpinning for the discussion that follows 
throughout these materials. It focuses on key themes which are recurrent in free speech 
jurisprudence. This chapter takes a first look at those basic issues which are revisited throughout 
the rest of these materials. 


Four fundamental questions are inherent in any inquiry into the Charter's constitutional 
free expression guarantee: 


1. What is "expression", and should we invoke a distinction between speech on the one 
hand, and conduct or action on the other hand, to exclude certain types of activity 
from s.2(b)? 


Nw 


. Once a court is satisfied that a communication or activity falls within the definition of 
"expression", should it draw a further distinction between protected and unprotected 
expression, in order to exclude activities not considered worthy of the Charter's 
protection? 


. What is meant by the term "freedom" in s. 2(b)? Does any interference with "expression" ipso 
facto constitute an infringement or denial of the "freedom" of expression? For example, 
does freedom in relation to expression include the freedom from state compulsion to say 
something that you do not wish to say? 


oS) 


4. In the general scheme of the Charter, when is it necessary to resort to s. 1, and when are free 
expression disputes to be resolved within the four corners of s. 2(b)? 


We will begin with the basic principles set out in R.W.D.S.U. v. Dolphin Delivery Ltd., [1986] 2 


S.C.R. 573; Ford v. A.G. Quebec [1988] 2 S.C.R. 712; and Irwin Toy Ltd. v. A.-G. Quebec, [1989] 
1 S.C.R. 927. We will also take a preliminary look at the early Supreme Court of Canada 


pronouncements on compelled expression. We will then look to some important U.S. First 
Amendment cases dealing with comparable issues. 


aS 


CHAPTER 7 
SUBVERSIVE AND UNPATRIOTIC EXPRESSION 
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1. INTRODUCTION 


This chapter commences the inquiry into the status of expressive activity that may offend. 
As experience has shown, legislative majorities have at times been unable to resist the temptation to 
prohibit activity that is perceived to be politically, socially or morally offensive. Much of the First 
Amendment jurisprudence finds its roots in the sedition and espionage cases of the First World War 
era, and the debate about the permissibility of suppressing communist activities during the Cold 
War. 


Offensive unpatriotic speech may offend its citizens, but is aimed primarily at the state. The 
suppression of opinions that criticize the government seems particularly inappropriate in a 
democracy. To Canadians, therefore, the American cases discussing the censorship of unpatriotic 
expression - as in the Vietnam protest and flag desecration cases - may seem distinctively 
American. 


A subsequent chapter considers the validity of legal restrictions on defamation law. In 
considering subversive and unpatriotic expression here, it may seem equally clear to some that 
defamatory statements should not receive any constitutional protection, because in the case of 
defamation, the offensive expressive activity in question is directed at an individual or individuals, 
or at members of an identifiable group. 


As a matter of principle, however, it may be less clear why individuals should be free to 
express unorthodox, disloyal or offensive opinions about the state, but not about each other. 
Whenever the state acts to protect the listener, through Criminal Code provisions or the common 
law of defamation, it necessarily suppresses the views of the speaker. Whether the censorship of 
offensive expression is consistent with a guarantee of expressive freedom is the subject of these 
materials. 


These materials lead naturally into subsequent chapters which consider the status of racist 
speech, and obscenity, pornography and sexist speech, respectively. In discussing whether the state 
can prohibit opinions, beliefs or ideas it disapproves of, our focus will be on the viability of 
"content neutrality" as a general principle of adjudication. 
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CHAPTER 8 
FREEDOM OF EXPRESSION AND NATIONAL SECURITY 
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1. INTRODUCTION 


This chapter inquires into the extent to which freedom of expression can justifiably be 
limited in order to protect national security. In examining the following materials, consider the two 
conflicting claims which inevitably arise in national security/free speech cases. On the one hand, it 
is argued that the protection of national security is so fundamental to society, and the enemies to a 
nation's security (such as terrorists) employ such insidious methods to secure their aims, that 
government must be given wide latitude to promote national security; the courts should afford the 
government great deference in these circumstances. On the other hand, it is argued in opposition to 
the foregoing view that in times of severe threat to national security, freedom of expression and 
other basic rights are in such profound jeopardy that their protection requires increased vigilance. 


Core issues that arise in this context include those of what exactly is meant by national 


security? Can it be defined? And who should have the final say on national security issues, the 
courts or the government? 
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